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1.0

GUIDANCE FOR MANAGERS

The Agency Worker Regulations give agency workers the entitlement to equal treatment with
respect to basic employment and working conditions if and when they complete a continuous
12 week qualifying period with the same hirer in the same role.
In other words, after 12 weeks, their basic terms and conditions of employment (namely pay
and other basic working conditions) must be no less favourable than the terms they would
have been entitled to if they had been recruited directly by the NHS.
Agency workers are also entitled access to on-site facilities (such as canteen, childcare
facilities etc.) and information on job vacancies from day one of their assignment.
1.2

Who do these Regulations apply to?

The Agency Workers Regulations apply to:




1.3

Individuals who work as temporary agency workers
Individuals or companies (private, public and third sector) involved in the supply of
temporary agency workers, either directly or indirectly, to work temporarily for and
under the direction and supervision of a hirer
The hirers themselves (private, public and third sector).
Who is an Agency Worker?

An agency worker (often referred to as a ‘temp’) is someone who has a contract with the
Temporary Work Agency (an employment contract or a contract to provide services
personally) but works temporarily for and under the direction and supervision of a hirer. The
unique tripartite relationship between agency worker, agency and hirer is a key feature of
these Regulations and who is covered by them.
The key elements required for someone to be an agency worker are:
 There is a contract (an employment contract or a contract to provide services
personally) between the worker and an Agency;
 That worker is temporarily supplied to a hirer by the Agency; and
 When working on assignment the worker is subject to the supervision and direction of
that hirer
AND
 The individual in question is not in a business on their own account (where they have
a business to business relationship with the hirer who is a client or customer)
1.4

Exemptions

Those who are likely to be outside the scope of the regulations include:





Individuals on secondment from one organisation to another
Individuals working for in-house temporary staffing banks where a company employs
its temporary workers directly and they are only supplied to work for that same
business or service i.e. ‘Bank staff’
Individuals who find work through a temporary work agency but are in business on
their own account
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2.0

Individuals working on Managed Service Contracts where the worker does not work
under the direction and supervision of the hirer
Individuals who find direct employment with an employer through an “employment
agency”.
KEY POINTS







There is no minimum amount of work that needs to be completed in order for a week
to count as one of the 12 for qualification purposes.
A break between assignments of six weeks or less, in the same role, shall not break
‘continuity’ for qualification purposes.
The hiring employer (you) must provide the agency with information about the
relevant terms and conditions to which an agency worker would be entitled if he or
she had been hired directly. The agency is responsible for ensuring that the agency
worker receives these terms and conditions if he or she completes the 12-week
qualifying period.
The hiring employer (you), or nominated CCG deputy, must approve the agency
worker’s timesheet.

The hiring employer (you) should make the agency worker aware that they must not:



2.1

Share their daily rate with a CCG customer whilst on an assignment with the CCG
delivering to the customer
Compete with the CCG for CCG customer business whilst on an assignment with the
CCG delivering to the customer.
Basic working and employment conditions

The right to equal treatment under the Agency Workers Regulations is not a general right not
to be treated less favourably on the grounds that an individual is an agency worker; instead,
the principle of equal treatment will apply only to certain terms and conditions relating to
working time, holiday entitlement and pay.
It is important to give consideration to the specific requirements of the job an agency worker
is being hired to perform. If the requirement is for someone to work part-time, then the
relevant terms concerning working time are those that would have applied had the hirer
engaged the agency worker as a part-time employee.
2.2

How do the regulations affect an agency worker's pay?

2.2.1

What is included in the definition of pay?






Basic pay based on the annual salary an agency worker would have received if
recruited directly (usually converted into hourly or daily rate).
Overtime payments, if qualifying hours have been completed.
Annual pay award -where a hirer gives an annual pay increment, an agency worker
should receive the same pay increment as if recruited directly.
Shift/unsocial hours allowances
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2.2.2
















2.3

Payment for annual leave (where the entitlement is above the statutory minimum of
5.6 weeks (at a full time equivalent rate)) which can be added to the hourly or daily
rate.
Bonuses or commission payments directly attributable to the amount or quality of the
work done by the individual, including where sales or production targets achieved
and payments related to quality of personal performance.
What is excluded?
Occupational sick pay (the regulations do not affect an agency worker’s entitlement
to statutory sick pay. If an agency worker has a contract of employment with the
agency, and depending on qualifying service, they may be entitled to such payments
from the agency.)
Occupational pensions (agency workers will be covered by new automatic pension
enrolment which will be phased in from October 2012).
Occupational maternity, paternity or adoption pay.
Redundancy pay (statutory and contractual).
Notice pay (statutory and contractual).
Payment for time off for trade union duties.
Expenses such as accommodation and travel expenses.
Overtime or similar payments where the agency worker has not fulfilled qualifying
conditions that a permanent member of staff would have to fulfil. So, for example, an
agency worker would have to be doing work over and above standard hours to
qualify for overtime, not just do a shift that permanent staff tend to do on an overtime
basis.
Any payments that require an eligibility period of employment/service, if not met by
the agency worker (same treatment as someone directly employed) or if the agency
worker is no longer on assignment when the bonus is paid (if the same applies to
directly recruited employees).
Bonuses which are not directly linked to the contribution of the individual – e.g. a flat
rate bonus that is given to all directly recruited workers to encourage loyalty or long
term service.
Additional discretionary, non-contractual bonuses, as long as these payments are not
made with such regularity that they have become custom and practice e.g. a one-off
payment to celebrate a particular event.
Annual Leave / Rest Entitlements

After 12 weeks an agency worker will be entitled to the same treatment in relation to the
duration of working time, night work, rest periods and rest breaks as he or she would have
received if recruited directly to the same job.
For example, where a directly recruited employee would have had a more generous
entitlement to rest than the statutory minimum requirement (perhaps a lunch hour rather than
the minimum 20 minute rest during a shift of more than six hours), an agency worker will
also be entitled to this once the 12 week qualifying period has elapsed.
Annual Leave entitlements
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In relation to paid annual leave, all workers have a statutory entitlement to 5.6 weeks per
year (based on their working pattern – someone working five days a week is entitled to 5.6 x
5 = 28 days).
As with rest breaks above, the agency worker concerned should receive the same enhanced
entitlement as a directly recruited employee once the 12-week qualifying period has elapsed.
2.4

What is a week?

A calendar week in this context will comprise any period of seven days starting with the first
day of an assignment. Calendar weeks will be accrued regardless of how many hours the
worker does on a weekly basis.
There is no minimum amount of work that needs to be completed in order for a week to
count as one of the 12 for qualification purposes. Therefore, even if the agency worker is on
assignment for only a couple of hours a week, it will still count as a week and they will still be
entitled to equal treatment after 12 calendar weeks calculated in this way.
2.5

12 week qualifying period

A new qualifying period will only begin if the new assignment with the same hirer is
substantively different and/or there has been a minimum of six weeks break between
assignments.
An agency worker can qualify for equal treatment after 12 weeks in the same role with the
same hirer, regardless of whether they have been supplied by more than one agency for part
of that period of time.
2.5.1

The qualifying clock

The working patterns of agency workers can be irregular. The Regulations therefore provide
for a number of circumstances in which breaks in the assignment of an agency worker do
not prevent him or her from completing the qualifying period. Sometimes a gap between
assignments, or a move to a new assignment, will mean that the clock is reset to zero and
must start again. In other circumstances a break will merely ‘pause’ the clock which will then
continue to tick when the agency worker returns. Further information can be found on the
NHS employers’ website: Agency Workers
2.5.2

Meaning of the ‘same role’

If a change in position is to require an agency worker to re-qualify for equal treatment, the
whole or main part of the new role must be ‘substantively different’ from the previous role.
A further requirement is that the agency must have notified the worker in writing of the type
of work they will be required to carry out in the new role.
2.5.3

Breaks between assignments

The general rule under the Regulations is that any break between assignments of six weeks
or less, in the same role, shall not break ‘continuity’ for qualification purposes.
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2.5.4

Working through multiple agencies

An agency worker might work for a hirer for 6 weeks with one agency and is placed with the
same hirer three weeks later by another for a further eight weeks. As there has not been a
six week break between the assignments, the agency worker will be entitled to equal
treatment after 6 weeks on the second assignment.
2.6

Pregnant workers and new mothers

The agency worker has the right to reasonable paid time off to attend ante-natal
appointments and the right to be suspended from work if an insurmountable risk related to
pregnancy is identified and an alternative assignment cannot be found, however the
responsibility for these rights lie with the agency.
2.6.1

Workplace Risk Assessment

The agency will ask you to perform a workplace risk assessment and make a reasonable
adjustment if necessary. If this is not possible, the agency will need to seek alternative
suitable work with another hirer and ensure that the agency worker is paid for any period of
the assignment when she could not work due to a health and safety risk.
It is your responsibility to carry out a work place risk assessment and where a risk is
identified, you should make adjustments to remove the risk. If an adjustment is not possible
or reasonable and would not remove the risk, you should inform the agency who will
endeavour to find suitable alternative work.
2.7
Additional information and Frequently Asked Questions can be found on the
NHS employer’s website: Agency Workers or alternatively, contact a member of the
Workforce Team.
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Appendix 1
AGENCY STAFF ASSIGNMENT CHECKLIST
Please ensure you complete this form when recruiting staff through an agency.
Please also ensure that the ‘Agency Worker Information Pack’ is issued, as attached.
PART 1 – CANDIDATE DETAILS
Surname
Forename
Full address

Contact tel. no.
PART 2 – MANAGER DETAILS
Managers Name
Telephone number
e mail address
Signature
Date
PART 3 – POST DETAILS
Employing Agency
Agency Contact
(name, tel. and email)
Post title
Start Date
End date
Number of hours:(per week)
Reason for using Agency / Locum
staff
Base or Location address
(including post code)
PART 4 – APPROVAL
Harrogate and Rural District CCG approval evidenced
PART 4 – PRE EMPLOYMENT CHECKS
Professional registration checked and verified (if applicable)

YES / NO
YES / NO

References, employment history and right to work documents checked
(the agency is required to provide this information)
DBS: Confirmation that appropriate level of DBS in place (if applicable)
(the agency is required to ensure an up to date adequate DBS is in place)
Please scan copies of both completed forms to: nyhcsu.workforceinformation@nhs.net or
post to Workforce Team, North Yorkshire & Humber CSU, Unit 1, Triune Court. Monks Cross
Way, York, YO32 9GZ and retain originals of both forms on personal file.
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Appendix 2

AGENCY WORKERS INFORMATION

Name
Address

Introduction
The purpose of this information pack is to set out the arrangements for you as a temporary
worker whilst at the Harrogate and Rural District Commissioning Group (the CCG).
Principal Duties / Role: XX
Person accountable to: XX
Location / Place of Work: XX
This is not a contract of employment and no employer/employee relationship will arise
between the CCG and yourself by virtue of this document.
This pack confirms and supplements the information and arrangements you have with XX
Agency.
If you are uncertain about anything contained here, please let the person you are
accountable to know as soon as possible.
Policies and procedures
You will be subject to the CCG’s relevant policies, procedures, rules and regulations which
will be made available to you. In particular you will be expected to comply with:






The Health and Safety Policy
The Equal Opportunities Policy
Smoking Policy
Internet / Email / Social Media Policy
Confidentiality / Data Protection

Further policies or procedures applicable to your assignment may apply, in line with the NHS
Constitution.

/ Cont ….
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Health and safety
At all times you must take reasonable care to avoid injury to yourself and others at the place
where you carry out your duties and to cooperate with the CCG in meeting its obligations
towards the safety of its workers and visitors. Whilst on CCG premises you must comply with
the requirements of the Health and Safety at Work Acts 1974 (including Regulations and
Codes of Practice issued there under) and local policies and procedures. If you are involved
in an accident or incident or injure yourself or a colleague, you must inform the person you
are accountable to immediately.
Equal opportunities
The CCG is committed to eliminate unlawful discrimination, to promote equality of
opportunity, and provide for good relations between people of diverse groups, in particular
on the grounds of the following characteristics protected by the Equality Act (2010); age,
disability, gender, gender reassignment, marriage and civil partnership, pregnancy and
maternity, race, religion or belief, and sexual orientation, in addition to trade union
membership, or any other personal characteristic.
Smoking policy
Smoking is prohibited on all NHS premises, including CCG locations, except in designated
areas.
Use of IT Equipment
Reasonable personal use of the CCG’s Internet and email system may be permitted,
however, this must not interfere with NHS business. CCG authorised individuals may
monitor equipment, systems and network traffic at any time and record internet usage and
web sites visited in line with normal business practice. The CCG reserves the right to
monitor the content of e-mails to ensure compliance with acceptable use. All IT users must
comply with the Acceptable Use Policy specific to the system, application (e.g. NHS mail) or
alternative service providers (other NHS networks) they use. Unacceptable use must be
reported immediately.
Further and more detailed Information Governance guidance on social media can be found
here: Click here to access IG guidance on social media
Confidentiality
The NHS has a legally binding obligation not to disclose information of a confidential nature
concerning patients’ illnesses, their affairs or organisational and staff business and likewise,
we have a duty to draw your attention to this obligation.
During the course of your assignment you may have access to information concerning the
CCG’s staff, policies, finances, or to patient information which is strictly confidential. It is a
condition of your assignment that you must not disclose, either during or after the termination
of this assignment, any information of a confidential nature relating to the CCG, its client
organisations, patients or any third party without first obtaining the written permission of the
organisation or the party concerned.
Disclosure of confidential information can occur either directly or indirectly and you have a
duty to ensure that indirect disclosure does not occur due to unauthorised access to, or
misuse of information.
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A breach of confidentiality during this assignment would result in its termination. If you have
left the assignment, legal action may be considered by the organisation. An unauthorised
disclosure is an offence under the Data Protection Act 1988 and as such the Information
Commissioner could commence proceedings against the individual.
Confidential information includes, but is not limited to:
 Personal information including name, address, date of birth, gender, patient records,
photographs or images, description of appearance or characteristic and
 Corporate information, the disclosure of which, would, or would likely prejudice the
conduct of the CCG’s affairs.
In addition, you must not:
 Share your daily rate with a 3rd party whilst on an assignment with the CCG.
Nothing in this agreement prevents you from making a protected disclosure within the
meaning of Part IVA of the Employment Rights Act 1996 (or what would have been a
protected disclosure had you been assigned at the time of making it).
Mandatory Training
Agency staff, assigned for longer than a 2 week period, will be required to complete the
CCG’s mandatory on line training module on Information Governance. Additional mandatory
training may also be required, for example Health and Safety.
Personal Liability
Whilst carrying out duties for the CCG you are advised that no liability can be accepted for
any loss or damage to personal property whilst in any of the CCG’s locations and you are
advised to provide your own insurance cover.
Intellectual Property Rights
I acknowledge that, in accordance with s11(2) of the Copyright, Designs and Patents Act
1988, ownership of any rights in any material developed during the course of my assignment
is vested in the CCG. I understand that I may not reuse any such work or deal in or purport
to deal in any rights in connection with such work without the express written authority of the
CCG.
Confirmation
I confirm that I have read and understand this information pack and the application of
relevant CCG policies to my assignment.
Signed
[First Name] [Surname]

Date

Signed
[First Name] [Surname]

Date

For and on behalf of the Harrogate and Rural District Clinical Commissioning Group.
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